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AIA Registered Course 

 This program is registered with the The American Institute 

of Architects Continuing Education Systems (AIA/CES) for 

continuing professional education. As such, it does not 

include content that may be deemed or construed to be an 

approval or endorsement by the AIA of any material of 

construction or any method or manner of handling, using, 

distributing, or dealing in any material or product. 

Questions related to specific materials, methods, and 

services may be addressed at the conclusion of this 

presentation by contacting the instructor. 
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Learning Objectives 
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Basic Elements of a Contract  
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Key Principles for Contract Language 

•  Make the contract language clear and concise. 

•  Negotiate a “Reasonable” contract. 

–  Who is best capable of managing the various risks? 

–  Who can insure the risks? 

–  What is the fee in relation to the risk? 

–  What is the history of the client? 

•  Professional services contracts should not be on purchase 

order forms or construction contract forms. 



Key Clauses of Concern (1) 
•  Advertising  

•  Americans with Disabilities Act  

•  As-built Drawings  

•  Certification  

•  Changes 

•  Compliance with Law  

•  Confidentiality 

•  Cost Estimates  

•  Damages 

•  Dispute Resolution  

•  Electronic Media/BIM + CADD  

•  Environmental Conditions and Services  



Key Clauses of Concern (2) 

•  Green Design 

•  Incorporation by Reference  

•  Indemnification 

•  Inspection 

•  Insurance  

•  Limitation of Liability 

•  Notice Requirements  

•  Owner’s Responsibilities 

•  Ownership of Documents  

•  Payment  

•  Permits and Licenses 

•  Redesign Obligations 

•  Rejection of Work 

•  Reliance on Information Provided by Others  
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Key Clauses of Concern (3) 

•  Responsibility for the Services of Others  

•  Right of Entry  

•  Schedule   

•  Scope of Services  

•  Severability 

•  Shop Drawings 

•  Site Safety 

•  Site Visits (see Inspection) 

•  Standard of Care  

•  Supplemental Terms and Conditions 

•  Survival 

•  Termination  

•  Third-Party Beneficiaries 

•  Time Limitations to Legal Action 

•  Underground Utilities  

•  Warranties and Guarantee 
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Advertising (problem) 

•  Beware of language in a contract that expressly 
forbids promotional use. E.g.,  

 

–  “No public announcement. DP shall not make any 

public announcement or publicity release regarding the 

Project or its Services under this agreement without 

Owner's prior written approval and shall not use any of 

the Contract Documents for public relations or 

promotional efforts without Owner's prior written 

approval.” 
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Advertising (solution) 
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Americans with Disabilities Act (problem) 
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EJCDC Document E-500 (2008), 6.01 E  

•  “Engineer and Owner shall comply with applicable 
Laws and Regulations and Owner-mandated 

standards that Owner has provided to Engineer in 

writing.  This Agreement is based on these 

requirements as of its Effective Date.  Changes to 

these requirements after the Effective date of this 
Agreement may be the basis for modifications to 

Owner’s responsibilities or to Engineer’s scope of 

services, times of performance, and compensation.” 
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As-Built Drawings (solution) 

•   Call them “Record Drawings” instead. E.g., EJCDC. 

•  “Record Drawings – Drawings depicting the 

completed Project, prepared by Engineer as an 

Additional Service and based solely on Contractor’s 

record copy of all Drawings, Specifications, addenda, 
change orders, work change directives, field orders, 

and written interpretations and clarifications, as 

delivered to Engineer and annotated by Contractor to 

show changes made during construction.” 
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Certification (problem) 
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Certification (AIA solution – knowledge within 

contract scope) 

•  AIA B101-2007, §10.4 set limits on signing 
certificates as follows:  
 

–  “The Architect shall not be required to execute 
certificates or  consents that would require knowledge, 

services or responsibilities beyond the scope of this 

Agreement.” 
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Certification (EJCDC Solution – Only 

ascertainable conditions) 
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Certification (solution – to best of knowledge 

instead of absolute) 

•  Instead of making certificate an absolute certainty of 
fact, condition it on “the best of knowledge, 
information and belief.”  E.g.,  
 

–  “To the best of our knowledge, information and 
belief, the project was constructed in general 
conformance with the design concept of the 
contract documents.”  
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Certificates of Payment (solution – best of 

knowledge) 
•  An example of an appropriate payment certification clause is 

the AIA B101-2007, §3.6.3.1, which provides in part:  

–  “The Architect’s certification for payment shall constitute a 

representation to the Owner, based on the Architect’s 

evaluation of the Work as provided in Section 3.6.2 and on 

the data comprising the Contractor’s Application for 

Payment, that, to the best of the Architect’s knowledge, 

information and belief, the Work has progressed to the 

point indicated and that the quality of the Work is in 

accordance with the Contract Documents.” 
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Changes in DP’s Services (problem) 
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Changes in DP Services (AIA solution) 

•  Architect is not to perform additional services until authorized by 
the Owner.  Section 4.3.1 provides in pertinent part:  

–  “Upon recognizing the need to perform the following 
Additional Services, the Architect shall notify the Owner with 
reasonable promptness and explain the facts and 
circumstances giving rise to the need. The Architect shall not 
proceed to provide the following services until the Architect 
receives the Owner’s written authorization:  
 

 .1  Services necessitated by a change in the Initial 
Information, previous instructions or approvals given by the 
Owner, or a material change in the Project including, but not 
limited to, size, quality, complexity, the Owner’s schedule or 
budget for Cost of the Work, or procurement or delivery 
method;  
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Compliance with Law (problem) 

 

• This clause creates warranty of compliance.  

  

–  “Regardless of where services are to be performed, DP 

warrants that it shall at all times comply with any and 

all applicable foreign, federal, state, and local 

government laws, ordinances, statutes, standards, 

rules, regulations, and guidance, including but not 

limited to those relating to working hours, working 

conditions, health and safety, and the environment.” 
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Compliance with Law (problem with 

indemnity) 
•  This clause creates liability if non-compliance with law was not 

intentional or negligent.  

 

–  “The DP shall indemnify and hold harmless the owner 
against any claims, damages and losses of any kind 

caused by, arising out of, or related to failure to comply 

with any laws, ordinances or regulations.” 
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Compliance with Law (Apply Negligence 

Standard) 

•  Make compliance subject to the Standard of Care 
instead of an absolute. E.g.,  

  

–  “DP and Owner will apply the reasonable standard 

of care to comply with applicable laws in effect at 

the time the services are performed hereunder, 

which to the best of their knowledge, information 

and belief, apply to their respective obligations 

under this Agreement.” 
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Compliance with Law (change in law – 

the solution - ) 

•  A reasonable clause may be the following: 

 

–  “In the event of changes in such codes, regulations or 

interpretations during the course of the Project that 

were not and could not have been reasonably 

anticipated by the Consultant and which result in a 

substantive change to the construction documents, the 

Consultant shall not be held responsible for the 

resulting additional costs, fees or time, and shall be 

entitled to reasonable additional compensation for the 

time and expense of responding to such changes.” 
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CONTACT Information & DISCLAIMER 

•   Contact Information:  Kent Holland 
 
Email:          Kent@ConstructionRisk.com 
WEBSITE:   www.ConstructionRisk.com - Free Risk Report 
Phone:         703-623-1932 

 
Disclaimer: This information is not legal advice and cannot be 
relied upon as such. Any suggested changes in wording of 
contract clauses, and any other information provided herein is for 
general educational purposes to assist in identifying potential 
issues concerning the insurability of certain identified risks that 
may result from the allocation of risks under the contractual 
agreement and to identify potential contract language that could 
minimize overall risk.  Advice from legal counsel familiar with the 
laws of the state applicable to the contract should be sought for 
crafting final contract language. This is not intended to provide an 
exhaustive review of risk and insurance issues, and does not in 
any way affect, change or alter the coverage provided under any 
insurance policy.  



Questions? 

J. Kent Holland, Esq. 

ConstructionRisk Counsel, PLLC 

1950 Old Gallows Rd, Ste 750 

Vienna, VA  22182 

(703) 623-1932 

Kent@ConstructionRisk.com 

 

•  For case notes and articles on design-build decisions and 

other case law, visit: www.ConstructionRisk.com. For 

research or for free newsletter, visit: ConstructionRisk.com 

Report  
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